
ICWA attempts to keep Native 
children with Native families.

The Purpose

ICWA 

2019Resources

What do these decisions tell us?

INDIAN CHILD WELFARE ACTThe 

For Native families and service providers: the National Indian Child Welfare Association has a compilation 

of FAQs and other resources to help you navigate ICWA.

For specific resources dealing with ICWA during Covid-19, check out this page.

For lawyers and others involved on the legal end of ICWA: check out James G. White and Sarah Michele 

Martin’s chapter in Sharing Our Stories of Survival: Native Women Surviving Violence, “The Indian Child 

Welfare Act and Violence” for an overview of navigating ICWA in the courts.

Year: 1978
ICWA was enacted in 
response to a crisis 
affecting American 
Indian and Alaska 
Native children, 
families, and tribes.

25-35%
of all Native children 
were being removed 
from their families.
(By state child welfare and private adoption agencies)

The Adoptive Couple decision dealt a devasating blow to the legitimacy of ICWA.
The ruling in Brackeen affirms ICWA’s power. We know ICWA is vulnerable in the courts.

Research found

85%
were being placed 
outside their families 
and communities, 
even when fit and 
willing relatives were 
available.

Of these children,

2019
BRACKEEN v.
BERNHARDT
The plaintiffs: Texas, Louisiana, Indiana, and 
individual non-Native prospective adoptive 
parents

The major question: Does ICWA violate the 
Equal Protection Clause as an unconstitu-
tional “race-based” statute?

The ruling: No. ICWA’s definition of “Indian 
child” is a political, not racial, classification, 
and Congress has historically dealt with 
Indians based on political status.

Originated in the U.S. District Court for the Northern 
District of Texas, then decided by the Fifth Circuit

ADOPTIVE COUPLE 
v. BABY GIRL
Petitioner: Adoptive Couple
Respondents: Baby Girl (a minor child under the 
age of fourteen years), Birth Father, and the 
Cherokee Nation

The major question: Can a non-custodial parent 
invoke ICWA to block an adoption voluntarily and 
lawfully initiated by a non-Indian parent under 
state law?

The ruling: No. The father had relinquished 
custody before birth, so the Court ruled that 
ICWA’s intention of keeping Native families togeth-
er does not apply.

Originated in the South Carolina Supreme Court, then heard by the U.S. Supreme Court2013

This brief overview was compiled by Rebecca McCartney, a non-Native college student in Northfield, MN using information from

by Sarah Deer, Bonnie Clairmont, Carrie A. Martell, and Maureen White Eagle.

the National Indian Child Welfare Association website, Oyez, and Sharing Our Stories of Survival: Native Women Surviving Violence,

https://www.nicwa.org/families-service-providers/
https://www.nicwa.org/coronavirus/



